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INTRODUCTION 

• Subchapter V was largely derived from recommendations by the 
National Bankruptcy Conference and the ABI.

• Subchapter V is effective February 19, 2020.

• Small Business – Big Impact?
• The House Judiciary Committee report says that “most 

chapter 11 business cases are filed by small business 
debtors.”  Is this true in our District?

• Did it just not matter before?
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ELIGIBILITY FOR SUBCHAPTER V

The definition of a “small business debtor.”
• Definition remains in Section 101(51D): “[A] person engaged in commercial or 

business activities . . . that has aggregate noncontingent liquidated secured and 
unsecured debts as of the date of the filing of the petition or the date of the 
order for relief in an amount not more than $2,725,625 (excluding debts owed 
to 1 or more affiliates or insiders) not less than 50 percent of which arose from 
the commercial or business activities of the debtor.”

• Does the definition include individuals?  Yes.  “Person” includes individuals, 
partnerships and corporations.  11 U.S.C. § 101(41).

• All individuals?  No. Only includes persons engaged in “commercial or business 
activities” with qualifying debts not exceeding the threshold.
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ELIGIBILITY FOR SUBCHAPTER V

Does the Definition include SARE debtors?
1. The definition previously excluded “a person whose primary activity is the 

business of owning or operating real property or activities incidental thereto.”  
Italicized language was replaced with “single asset real estate.”

2. “Single asset real estate” is real property constituting a single property or project, 
other than residential property with fewer than 4 residential units, etc.
a. Debtor whose income is derived from residential property with fewer than 4 

units can be a “small business debtor.”
b. Can debtor that owns multiple properties, each of which would qualify as a 

SARE, be a small business debtor?  Depends on how you read the statute.
c. Can a debtor that owns and operates a SARE be a small business debtor?
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ELECTION OF SUBCHAPTER V

• A qualifying debtor must elect Subchapter V. 
• Can a debtor in a pending case amend its petition to elect Subchapter 

V?
• SBRA itself does not say that it applies only to cases filed on or 

after the effective date.
• SBRA Section 5:  “This Act and the amendments made by this Act 

shall take effect 180 days after the date of enactment of this Act.”
• Contrast with BAPCPA Section 1501(b)(1):  “[T]his Act shall not 

apply with respect to cases commenced . . . before the effective 
date of this Act.”
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ELECTION OF SUBCHAPTER V

Can a debtor who files after the effective date of SBRA amend its petition to elect 
Subchapter V or to not elect Subchapter V?
• Section 1187 – The debtor shall file the documents required by Section 1116(1)(A) & (B) 

“[u]pon electing” Subchapter V (as opposed to filing of the petition).
• Interim Rule 1020(a) – Debtor shall state in the petition whether the debtor is a small 

business debtor and, if so, whether the debtor elects to have Subchapter V apply.
• Rule 1009 – A voluntary petition may be amended by the debtor as a matter of course at 

any time before the case is closed.
• Interim Rule 1020(b) – Objection to the statement under 1020(a) due no later than 30 days 

after the conclusion of the 341(a) or any amendment to the statement, whichever is later.
• Advisory Note to Bankruptcy Rule 1020 – “The rule does not address whether the court, on 

a case-by-case basis, may allow a debtor to make an election to proceed under subchapter 
V after the time specified in subdivision (a) or, if it can, under what conditions.”
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CONVERSION TO SUBCHAPTER V

Can a pending Chapter 7 or Chapter 13 be converted to 
Subchapter V?

• Section 706(a):  “The debtor may convert a case under [chapter 7] to 
a case under chapter 11 . . . at any time, if the case has not been 
converted under section 1112. . . .”

• Section 1307(d):  “Except as provided in [§ 1307(f)], at any time 
before the confirmation of a plan under [§ 1325] . . . the court may 
convert a case under [chapter 13] to a case under chapter 11 . . . .”



10

SBRA CASES WORK ON A TIGHT SCHEDULE

• Status Conference – The court must hold a status conference within 60 days of the order for 
relief.  Section 1188(a).  
• The 60-day period can be extended “if the need for an extension is attributable to 

circumstances for which the debtor should not justly be held accountable.”  Section 1188(b).  
What does this mean?

• The debtor must file a status report 14 days before the status conference detailing “the 
efforts the debtor has undertaken and will undertake to attain a consensual plan of 
reorganization.”  

• Courts must order a claims bar date.  What should be the date?

• Filing a Plan – The debtor must file a plan within 90 days of the order for relief.  Section 
1189(a).
• The deadline is to merely file a plan.  No deadline to confirm a plan. 
• The court can extend the period of time to file a plan if the need for an extension is 

“attributable to circumstances for which the debtor should not justly be held accountable.
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SBRA CASES WORK ON A TIGHT SCHEDULE

What is the recourse if the debtor fails to timely file a plan or if the 
debtor does not move toward confirmation?

• Cause for dismissal or conversion?  Section 1112(b)(1) applies.

• Court can still decline to dismiss or convert if, among other things, 
there is a reasonable likelihood that a plan will be confirmed within a 
reasonable period of time.  Section 1112(b)(2).
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IMPORTANT EXCLUSIONS AND CHANGES FROM CHAPTER 11

• No disclosure statement, unless the court for cause orders otherwise. 

• If the court orders a disclosure statement, then Section 1125(f) applies.

• No committee, unless the court for cause orders otherwise. 

• The court may order the applicability of Sections 1102(a)(1), (2), and (4), 1103, 
and 1125 upon a finding of cause.  Section 1181(b). 

• Only the debtor may file a plan.  Section 1189(a). 

• Thus, the debtor has permanent exclusivity; no exclusivity disputes.

• Property acquired postpetition and postpetition earnings are not property of the 
estate unless plan is confirmed under Section 1191(b) (cramdown).
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IMPORTANT NON-EXCLUSIONS FROM CHAPTER 11

• Section 1101(2) – the definition of “substantial consummation” still applies.  This 
means that “substantial consummation” still occurs upon “commencement of 
distribution under the plan.”  11 U.S.C. § 1101(2)(C).

• Section 1111(b) still applies.  Interim Rule 3014 provides that in a Subchapter V 
case in which Section 1125 does not apply, “the election may be made not later 
than a date the court may fix.”

• Section 1112 still applies.  Section 1112(a)(1) says that the debtor may convert 
to chapter 7 unless “the debtor is not a debtor in possession.”  
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CONTINUED ROLE OF 1129

Continued Role of Section 1129(e)
• Section 1129(e) requires confirmation within 45 days after the 

plan is filed.

• Section 1129(e) does not apply in subchapter V cases. Section 
1181(a).

• But, Section 1129(e) still applies in non-subchapter V small 
business cases.
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THE TRUSTEE

• SBRA provides for the appointment of a trustee in every case.  
Section 1183.

• Trustees will be “case-by-case” trustees and not standing trustees.  
This decision is left to the United States trustee.

• Trustees are compensated under Section 330.  Is the compensation 
capped?

• Can trustees retain counsel?  Should trustees retain their own firm 
to use paraprofessionals to reduce the blended rate?

15
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SUBCHAPTER V TRUSTEE DUTIES

Three Types of Duties – Automatic, For Cause, Upon Removal of the Debtor as 
the Debtor-in-Possession.

The Trustee’s Automatic Duties.  Section 1183(b)(1).
1. Duties under Section 704(2) (be accountable for property received), (5) 

(examine POC), (6) (oppose discharge), (7) (furnish requested info), and (9) 
(make final report and account).

2. Ensure that the debtor commences making timely payments under a 
confirmed plan.  Section 1183(b)(4).

3. Facilitate the development of a consensual plan of reorganization.  Section 
1183(b)(7).

16
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SUBCHAPTER V TRUSTEE DUTIES

The Trustee's Duties Upon Court Order for Cause.  Section 1183(b)(2).

1. Duties specified in Section 1106(a)(3) (investigate acts, conduct, 
assets, etc., of the debtor), (4) (file a statement of any investigation), 
and (7) (after plan confirmation, file such reports as necessary or 
ordered).
• Is "cause" here something short of the cause necessary to 

remove the debtor?
• Can the court order the trustee to perform these duties sua

sponte, or must a party request that the court do so?
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SUBCHAPTER V TRUSTEE DUTIES

The Trustee's Duties Upon Removal of the Debtor.  Section 1183(b)(5).
1. If the court removes the debtor in possession (i.e., orders that the 

debtor shall not be a debtor in possession), the trustee's duties and 
powers increase.

2. Duties specified in Section 704(a)(8) (file reports regarding the 
debtor’s business) and in Section 1106(a)(1) (704(2), (5), and (7)-
(12)), (2) (file schedules), and (6) (furnish information for taxes), 
including operating the debtor’s estate
• What are the trustee's options to administer the estate?  Can the 

trustee file a plan?
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SUBCHAPTER V TRUSTEE DUTIES

The Trustee Must Appear at the Status Conference and Be 
Heard On:

1. Value of encumbered property;
2. Confirmation of a plan;
3. Modification of a plan after confirmation (if still 

appointed or re-appointed); and
4. The sale of property.
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SUBCHAPTER V TRUSTEE DUTIES

Handling Funds and Making Distributions
• Does the trustee collect any monies during the case?
• Section 1194(a) states that any payments and funds received by the trustee shall be 

retained until confirmation or denial of confirmation of the plan. 
• If the plan is confirmed, the trustee shall distribute the funds received in 

accordance with the plan.  Section 1194(a).
• If the plan is not confirmed, the trustee returns the payments to the debtor, less 

the amounts needed to pay allowed Section 503(b) claims and due to a secured 
creditor for adequate protection.  Section 1194(a).

• The court may order the trustee to make adequate protection payments prior to 
confirmation.  Section 1194(c).

• However, elsewhere, Subchapter V suggests that the trustee collects plan payments 
only if the plan is confirmed on a non-consensual basis under Section 1191(b).  See
Sections 1183(c)(1) and 1194(b).
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REMOVAL OF THE DEBTOR

The Standard for Removal of the Debtor-in-Possession.
• “Shall” order that the debtor shall not be a debtor in possession for 

“cause,” including:
1. Fraud.
2. Dishonesty.
3. Incompetence.
4. Gross mismanagement of the debtor’s affairs.
5. For failure to perform the obligations of the debtor under a plan.

• The court may reinstate the debtor.  What is the standard?
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THE PLAN AND PLAN CONFIRMATION ISSUES

Required Contents of Plan – Section 1190
1. A plan shall include the following:

A. Brief history of operations;
B. A liquidation analysis; and
C. Projections of the debtor’s ability to make the payments under the proposed 

plan. 

2. The plan shall also provide for all or such portion of the future earnings or 
income to the supervision or control of the trustee as necessary for the 
execution of the plan.
• Is this number zero or 100% of the plan payments depending on whether 

the plan is consensual (1191(a)) or non-consensual (1191(b))?
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THE PLAN AND PLAN CONFIRMATION ISSUES

Exception to Section 1123(b)(5) – Section 1190(3)
The plan can modify the rights of a claim secured by the debtor’s 
principal residence if the new value received in connection with 
granting the security interest was:

1. Not used primarily to acquire the real property (i.e., not purchase 
money); and

2. Used primarily in connection with the small business of the 
debtor.
• What % must be used to qualify as “primarily” (51%)?
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THE PLAN AND PLAN CONFIRMATION ISSUES

Confirmation of a Plan – Section 1191

• A plan can be confirmed under Section 1191(a) or 
Section 1191(b). 

• Section 1191(a) is a consensual plan.

• A plan that meets all the requirements of Section 
1129(a), except (a)(15).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Confirmation of the Plan – Section 1191(b)
Section 1191(b) - Provided the plan does not discriminate unfairly and is “fair and 
equitable” with respect to classes of claims or interests that are impaired and have 
not accepted the plan, the court shall confirm the plan if the plan meets all of the 
applicable requirements of 1129(a) other than the following:

• Section 1129(a)(8) – each class is either not impaired or has accepted the 
plan.

• Section 1129(a)(10) – at least one impaired class of claims has accepted 
the plan.

This means that all classes may reject the plan and the plan can still 
be confirmed.  Gerrymandering disputes should be less prevalent.

• Section 1129(a)(15).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Section 1191 Redefines “Fair and Equitable” for Subchapter V Cases.

The condition that a plan be “fair and equitable” “includes” the 
following 4 requirements:

Requirement No. 1 – For secured claims, the plan must meet the 
requirements of Section 1129(b)(2)(A) (i.e., (i) the secured creditor 
retains its lien and the allowed secured claim is paid in full, (ii) the sale 
of the collateral, or (iii) the secured creditor receives the indubitable 
equivalent).  Section 1191(c)(1).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Requirement No . 2 – The plan must, starting on the effective date, pay all projected 
“disposable income” for a 3-5 year period as fixed by the court to creditors (or 
distribute property with a value equal to such income).  Section 1191(c)(2).
“As of the effective date of the plan”:
A. The plan provides that all of the projected “disposable income” of the debtor to be received in the 3-year 

period, or such longer period not to exceed 5 years as the court may fix, beginning on the date that the first 
payment is due under the plan will be applied to make payments under the plan. 

B. The value of the property to be distributed under the plan in the 3-year period, or such longer period not to 
exceed 5 years as the court may fix, beginning on the date on which the first distribution is due under the 
plan is not less than the projected disposable income of the debtor (presumably for the same 3-5 year 
period).

• Subchapter V does not specify when a plan must be longer than 3 years.  
• Can the debtor propose a plan that is longer than 3 to 5 years?
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THE PLAN AND PLAN CONFIRMATION ISSUES

Requirement No. 3 – The court must find that the debtor will be able to make 
all payments under the plan or there is a “reasonable likelihood” that the 
debtor will be able to make all the payments under the plan.  Section 
1191(c)(3)(A)(i) and (ii).

• Does a finding of feasibility meet this standard?

Requirement No. 4 – The plan must include “appropriate remedies” to protect 
creditors in the event payments are not made.  Section 1191(c)(3)(B). 

• This expressly includes “the liquidation of nonexempt assets. . . .”
• What else may be considered “appropriate remedies”?
• Would automatic dismissal or conversion upon an uncured default 

suffice (provided discharge has not yet occurred)?
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THE PLAN AND PLAN CONFIRMATION ISSUES

“Disposable income” is defined as the income received that is “not reasonably 
necessary for”:

1. The maintenance and support of the debtor or a dependent of the 
debtor or domestic support obligations that first become due after the 
petition; and

2. The payment of expenditures necessary for the “continuation, 
preservation, or operation of the business.”  Section 1191(d).
• Disputes could arise regarding the calculation of disposable income 

similar to the pre-BAPCPA trustee motions to convert chapter 7 
cases to chapter 13.
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THE PLAN AND PLAN CONFIRMATION ISSUES

Section 1181 excludes Section 1129(b) from Subchapter V.
• The absolute priority rule and the new value exception thereto do 

not apply in Subchapter V cases. 
• Owners can keep their equity without new value and without paying 

creditors in full. 
• Will a creditor argue that the absolute priority rule still applies 

because it is included in the concept of “fair and equitable”?  
There is precedent for this argument. 

• Note—Section 1191 does not redefine “unfair discrimination.”
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THE PLAN AND PLAN CONFIRMATION ISSUES

Special Rule for Administrative Claims
If a plan is confirmed under Section 1191(b) (non-consensual), the 
plan may pay administrative claims and gap claims “through the 
plan” notwithstanding Section 1129(a)(9)(A).

• Does this mean that administrative claims can be paid over 
time without consent?

• Is interest required?  The plan must be fair and equitable to 
“classes of claims,” but administrative claims are not 
“classified.” See Section 1123(a)(1).

• Must administrative claims be paid before GUC?

31



32

THE PLAN AND PLAN CONFIRMATION ISSUES

Importance of Voting—Two Confirmation Tracks for 
Consensual vs. Non-Consensual Plans.

• A plan may be confirmed without any consenting 
classes.

• However, Subchapter V was drafted to include 
incentives to reach a consensual plan. 
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THE PLAN AND PLAN CONFIRMATION ISSUES

Plan Payments
• Consensual – The debtor can make the plan payments. 
• Non-Consensual – The trustee shall make the plan payment unless 

the plan or the confirmation order provides otherwise.  Section 
1194(b).  
• Can the plan provide otherwise (e.g., different 

trustee/disbursement agent or the debtor) if the confirmation is 
non-consensual and, if so, what is the standard? 

• How will the trustee’s compensation be determined for post-
confirmation services (e.g., Section 330 or %)?
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THE PLAN AND PLAN CONFIRMATION ISSUES

Plan Term
• Consensual – There does not appear to be any 

required term. 

• Non-Consensual – The term will likely need to be at 
least 3 years or such longer time as fixed by the court 
up to 5 years (unless an amount or property equal to 
the projected income during that term can be paid 
earlier).  Section 1191(b) & (c).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Discharge
• Consensual – Section 1141(d) controls – The discharge occurs upon 

confirmation and discharges all debts other than, for individuals, debts 
excepted under Section 523.  See Section 1141(d).

• Non-Consensual – Section 1192 controls - After completion of all payments 
due within the plan term (first 3 years or such longer period not to exceed 5 
years).
• Excludes any claim on which the last payment is due after the plan term 

and non-dischargeable debt (523(a)) for individuals and non-individuals.
• Section 1141(d)(5) (discharge in individual cases and including the 

hardship discharge) is not applicable.



36

THE PLAN AND PLAN CONFIRMATION ISSUES

Modification
• Consensual – After confirmation and before “substantial 

consummation” provided it complies with Sections 1122 
(classification) and 1123 (contents of plan).  Section 1193(b).

• Non-Consensual – After confirmation and within the plan 
term (3 years or such longer time not to exceed 5 years) 
provided it complies with Section 1191(b) (fair and equitable).  
Section 1193(b).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Property of the Estate
• Consensual – The property set forth in Section 541 (and not after acquired property).
• Non-Consensual – If a plan is confirmed under Section 1191(b), then property of the estate 

includes the property set forth in Section 541, plus:
1. The property set forth in Section 541 acquired by the debtor after the petition date but before 

the case is closed, dismissed, or converted, and 
2. Earnings from services performed by the debtor after the petition date but before the case is 

closed, dismissed or converted.  Section 1186(a)(1) & (2). 
• According to Section 1186, after acquired property is not estate property pending

confirmation and if the debtor is removed and/or the case is converted (rather, only 
upon confirmation under Section 1191(b)).

• Proceeds, rents, product, offspring, etc. would still be included.  See Section 541(a)(6).

• Subject to removal under Section 1185, and except as set forth in the plan or confirmation order, 
the debtor remains in possession of all property of the estate.  Section 1186(b).
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THE PLAN AND PLAN CONFIRMATION ISSUES

Termination of the Trustee’s Role
• Consensual – Service of the trustee is terminated upon 

“substantial consummation,” except to the extent the UST 
reappoints the trustee to be heard on the modification of a 
plan after confirmation or because the debtor is removed.  
See Section 1183(c)(1).

• Non-Consensual – When plan is completed (since the trustee 
must make the plan payments unless the plan or the 
confirmation order provide otherwise)?  See Section 1194(b).
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PREFERENCES

39

Amendment to Section 547(b)
• The trustee may, “based on reasonable due diligence in the circumstances of the 

case and taking into account a party’s known or reasonably knowable affirmative 
defenses under” Section 547(c), avoid a preferential transfer.

• Does the amendment establish a new element (or elements) to a preference 
claim?
1. If so, is there one new element or two?
2. If it’s an element or elements, then it/they should be pled in the complaint 

and proven at the MDJ hearing, MSJ hearing, or trial.  What happens to a 
slam dunk claim if the plaintiff hasn’t performed due diligence?
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PREFERENCES

What degree of inquiry will be sufficient?
1. Independent investigation?
2. Demand letter requesting payment or proof of defenses?

What evidence will be sufficient?
1. Will analyses and advice given by attorneys and accountants be 

discoverable?
2. Will submission of evidence regarding the plaintiff’s due diligence 

and analysis of defenses waive privilege?


	Small Business Reorganization Act�
	Slide Number 2
	PowerPoint presented and distributed with the permission of�Robert S. Marticello�John N. Tedford, IV�
	Introduction 
	Eligibility for subchapter V
	Eligibility for subchapter V
	ELECTION OF subchapter V
	ELECTION OF subchapter V
	Conversion to subchapter V
	SBRA Cases work on a tight schedule
	SBRA Cases work on a tight schedule
	Important exclusions and changes from chapter 11
	Important NON-exclusions from chapter 11
	CONTINUED ROLE OF 1129
	The trustee
	Subchapter v trustee duties
	Subchapter v trustee duties
	Subchapter v trustee duties
	Subchapter v trustee duties
	Subchapter v trustee duties
	Removal of the debtor
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issueS
	The plan and plan confirmation issueS
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issues
	The plan and plan confirmation issueS
	Preferences
	Preferences

