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1. Is voting important under the SBRA? 

Short answer:  Still important regarding implementation, not confirmation    

Many aspects of the new Subchapter V were intended to parallel those of Chapters 
12 and 13, where voting does not occur.  Although “cramdown” is often used as 
shorthand in Chapter 13, this term as commonly used merely means confirmation 
of a plan over the objection of a party in interest. A Chapter 12 or 13 plan is 
normally either confirmable or it isn’t, quite aside from what creditors think about 
it.  This is still largely true for confirmation but not so much regarding 
implementation under subchapter V. Unlike Chapter 13, very different procedures 
result, and discharge is delayed, depending on whether the plan is “consensual” or 
“nonconsensual”; these characterizations seem to turn on whether the plan was 
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confirmed without a dissenting class as provided in §1191(a) which section adopts 
all the provisions of existing §1129(a) except (a)(15) [pertaining in individual 
cases to contribution of earnings post confirmation if a single allowed unsecured 
claim objects].  This includes voting by impaired classes under subsection (a)(8) 
and acceptance of at least one impaired class under (a)(10). In contrast to a 
“consensual” plan, §1191(b) provides: “if all of the applicable requirements of 
section 1129(a) of this title, other than paragraphs (8) [acceptance] (10) 
[acceptance by an impaired class] and (15) [objection by a single unsecured claim 
in an individual case triggering a present value analysis of future income with a 
floor of all disposable income for plan duration] of that section are met with 
respect to a plan, the court, on request of the debtor, shall confirm the plan 
notwithstanding the requirements of such paragraphs, if the plan does not 
discriminate unfairly and is fair and equitable, with respect to each class of claims 
or interest this is impaired under and has not accepted, the plan.” (emphasis 
added).   

There are profound consequences resulting from whether the plan is consensual or 
nonconsensual. Under §1194(b) a trustee handles the monies promised under the 
plan if the plan is confirmed “under section 1191(b)…” [i.e. nonconsensual] and 
discharge is delayed until “the completion by the debtor of all payments…” §1192.  
Under §1193(b), which deals with modification, if the initial confirmation was 
consensual the modified plan becomes the plan so long as the plan as modified 
meets the requirements of sections 1122 and 1123, excepting §1123(a)(8) 
[pertaining to future earnings in an individual case].  But if the plan was confirmed 
under §1191(b) then modification is only allowed within the first 3 years or up to 5 
as fixed by the court but cannot modify in a way that fails to meet the provisions of 
§1191(b). So, the concepts of an accepting class and impairment still live under the 
SBRA, but only in governing how the plan is implemented, not on whether it may 
be confirmed. 

 

2.         Can the Non-Standing Trustee get paid other than a 
commission? 

Short answer: Probably, but a technical amendment might be in order   



The SBRA contemplates two kinds of trustees: either a standing trustee, like those 
who now serve as Chapter 13 trustees, or a non-standing trustee appointed on a 
case by case basis from a pool of pre-approved persons by the UST. See §1183.  
The latter approach reportedly will prevail in the Central District, at least initially.  
Before the SBRA, non-standing trustees were confined to reasonable compensation 
not to exceed the caps on distribution specified in §326(a). Section 326(a) is now 
amended to provide “other than a case under subchapter V of chapter 11” inserted 
after “7 or 11.”  So, that probably should be read to relieve the appointed trustee 
from limitations of arbitrary caps in favor of “reasonable compensation for actual, 
necessary services…” just like other professionals under §330(a)(1).  But a 
problem arises in new §326(b) which also was amended and will now read, with 
the new language bolded: “In a case under subchapter V of chapter 11 or 12 or 
13 of this title, the court may not allow compensation for services or 
reimbursement of expenses of the United State Trustee or of a standing trustee 
appointed under section 586(b) of title 28, but may allow reasonable compensation 
under section 330 of this title of a trustee appointed under section 1202(a) or 
1302(a) of this title for the trustee’s services, payable after the trustee renders such 
services not to exceed five percent of all payments under the plan.” (italics and 
bolding added).  To make it logical and complete, a reference in §326(b) to 
appointment under the new §1183 needed to appear, not just to §§ 1202(a) and 
1302(a).  Reportedly, a technical amendment along these lines is being worked on 
now. Also, because those sections (§§1202(a) and 1302(a)) apply to both standing 
and to non-standing trustees, it would have been better in §326(b) to clarify this 
section in whole only applies to standing trustees in subchapter V, not case by case 
trustees; but as now written there’s an ambiguity. It is unclear whether the five 
percent limitation also found in subsection (b) [but see 28 U.S.C.§586(e)(1)(B) 
suggesting 10%] will prevail regarding appointed, non-standing subchapter V 
trustees, or whether the intent was to relieve all caps in that category, as suggested 
by the amendment to §326(a).  The latter interpretation seems the more logical and 
fits better with other provisions of the SBRA. 

 

3.  What are the Duties of the Appointed Chapter 11 Trustee? 

Short answer: Some duties are familiar, others are unclear 



Under the new subchapter V, it is apparent that Congress meant to combine some 
of the duties of the standing trustees, like in Chapters 12 and 13, with some of the 
duties of appointed trustees as in traditional Chapter 11. Other, new and additional 
duties have been created. At §1183(b)(1) the subchapter V trustee is automatically 
directed to perform some of the duties of traditional trustees as enumerated at 
§704(a).  These are:  

(2) be accountable for monies received; (5) if a purpose would be served, 
review and object to claims; (6) if advisable, oppose discharge; (7) 
furnish information concerning the estate and its administration and (9) 
make a final report and file a final account of the administration of the 
estate with the court and UST.  At request of a party in interest or UST 
and if the court directs, for cause shown, the trustee must also perform 
some of the duties enumerated at §1106(a).  These are: (3) investigate 
acts, conduct, assets, liabilities and financial condition of the debtor, the 
desirability of continuance of the business and “any other matter relevant 
to the case or to the formulation of a plan”; (4) file a statement of any 
investigation undertaken under (3) and; (7) prepare and file post 
confirmation reports as are necessary or as ordered by the court.  

In addition to these, under §1183(b)(3) the trustee must appear at the initial 
status conference called under §1188 and at any hearing concerning value of 
liened property, confirmation of a plan, modification of the confirmed plan or 
sale of property of the estate.  At §1183(b)(4), like in Chapter 13 at 
§1302(b)(5), the trustee must “ensure that the debtor commences making timely 
payment required by a confirmed plan.” But since, unlike in Chapter 13, the 
trustee in most subchapter V cases will not have possession of any estate 
monies, it is not clear what this duty will entail [write letters?]. At subsection 
(b)(5) if the debtor ceases to be a debtor in possession, the trustee performs the 
duties specified in §704(a)(8) [business operating reports] and paragraphs (1), 
(2) and (6) of § 1106(a) [pretty much everything a debtor in possession is 
supposed to do]. Under §1183(b)(6) the trustee performs the duties regarding 
DSOs that a trustee is supposed to do under §704(c) [mostly regarding written 
notices].  Left unclear is whether the debtor in possession is therefore relieved 
of these duties as appear in §1106(c)(1); seemingly, the answer might be “yes” 
since §1183(b)(6) in not qualified as some sort of alternative to what the debtor 



in possession is expected to do or where there is no longer a debtor in 
possession. But this is also unclear given that §1184 provides that debtors will 
have all the duties of regular debtors in possession (i.e. as trustees), except for 
certain enumerated duties; but this is not included as an enumerated exception. 
A practical limitation may evolve to avoid duplication of effort. 

Interestingly, a new duty appears at §1183(b)(7): “Facilitate the development of 
a consensual plan of reorganization.” What does this mean? Does this mean all 
trustees in subchapter V act as mediators, since the goal seems to be a 
“consensus”?  Is the trustee supposed to be proactive, or only where the debtor 
is having trouble achieving a consensual plan? This is particularly curious since 
nowhere in subchapter V does it provide that the trustee may file a plan, and 
indeed §1189(a) provides that only the debtor may file a plan. Also, there is a 
possible conflict between §§1190(2), on the one hand, and §§1183(c)(1) and 
1194(b) on the other.  Section 1190(2) provides that a plan “shall provide for 
the submission of all or such portion of the future earnings or other future 
income of the debtor to the supervision and control of the trustee as is necessary 
for the execution of the plan….” (italics added).  What must be considered by 
the court regarding an appropriate “portion” is not clear, but it seems fairly 
clear that trustee administration of funds is the exception, not the rule. But 
§§1183(c)(1) and 1194(b) suggest a trustee only gets the enhanced role of 
administering plan funds if the plan is non-consensual. Which provision is to be 
given the greater weight, or where the line is drawn, is unclear.  Further, while 
the stated goal is a consensual plan, that goal is seemingly undermined (or at 
least the role of trustee as ‘mediator’ is undermined) by misplaced incentives 
since presumably the trustee makes more if he/she handles the funds.  Likely 
this will emerge as an incentive to the creditors to support a trustee-
administered plan as additional assurance of timely payments, but it may put 
trustees too often at odds with debtors.  

Section 1194(a) is also curious. It provides: “Payments and funds received by 
the trustee shall be retained by the trustee until confirmation or denial of 
confirmation of a plan.  If a plan is confirmed, the trustee shall distribute any 
such payment in accordance with the plan.  If a plan is not confirmed, the 
trustee shall return any such payments to the debtor [after making certain 
deductions for administrative fees and adequate protection] ….”  But it is 



unclear when or if a trustee ever receives estate monies preconfirmation absent 
removal of the debtor in possession under §1185 or an order of the court 
requiring the trustee to make payments due to a secured creditor. §1194(c).  
Also, §1194(a) provides that monies held by the trustee must be returned “if a 
plan is not confirmed.”  This probably means when (if) it becomes clear that a 
plan will never be confirmed, and is not to be taken literally, i.e. when the first 
version of a plan is not confirmed.  But since only the debtor may propose a 
plan this could create a strange dynamic over whether/when the trustee must 
return funds.  Also, note that considerable services are due from the trustee in 
the preconfirmation period, but without any funds to handle, it is unclear how 
much if anything the trustee can be paid if the caps still apply, particularly if the 
case is later dismissed/converted and the trustee effectively never had a 
“handle.”  

 

4. Are the timelines in subchapter V accelerated, really? 

Short answer: yes, but fewer tools are available to encourage timely 
progress 

Clearly Congress had in mind a quicker, less expensive means for small 
businesses to reorganize.  Section 1189(b) provides that the debtor must file a 
plan not later than 90 days after the order for relief, except as extended “if the 
need for the extension is attributable to circumstances for which the debtor 
should not justly be held accountable.” What does that mean?  Question:  does 
inability to produce a consistent profit something for which the debtor should 
‘justly be held accountable’?  What if debtor has a bloated payroll comprised of 
family members and relatives who need the continuing insurance coverage? But 
this deadline governs filing of a plan. Nothing is said about confirming a plan. 
Since only the debtor can file a plan (§1189(a)) there is no threat of loss of 
exclusivity.  Also, other familiar remedies for tardiness like appointment of a 
trustee are very unclear.  Section 1185(a) provides that for cause shown the 
court may order that debtor “not be a debtor in possession.”  This apparently 
necessarily means the already appointed trustee is then to serve in all capacities 
over the estate, not just his/her initial limited powers?  If so, this is strange since 



the trustee still cannot file a plan. Or, can the case be dismissed? If so, that 
consequence should have been explicitly set forth in §1185(a) and its absence is 
all the odder since §1185(b) provides for “reinstatement” of the debtor on 
request of a party in interest.  Note, §1104, which governs the traditional 
appointment of an examiner or trustee for cause, is made inapplicable to 
subchapter V under §1181(a) although most of the traditional reasons for an 
appointment are catalogued in §1185(a).  Further, such an order must be made 
only “on request of a party in interest, and after notice and a hearing.” 
Fortunately, the United States Trustee is a “party in interest” under §1109 for 
these purposes.  See In re Commercial Finance Corp. of Nevada, 16 B.R. 98, 
100 (Bankr. D.C. 1981). Presumably, the UST will be monitoring these new 
subchapter V cases (even without getting quarterly payments) and will file 
appropriate motions for orders that marginal or malfeasant debtors no longer be 
debtors in possession.  This will obviate the awkwardness of appointed trustees 
having to make the motions, not because they are not parties in interest, but 
because, in effect, the appointed trustee is obliged to file a motion asking to 
increase his/her own role in the case at a presumably higher compensation.  
Awkward.  This is quite different from the usual case where the appointed 
trustee is a stranger to the proceedings. So, the only tools seemingly still 
available to the court are dismissal or conversion under §1112, or what is, in 
effect, appointment of presumably the already appointed trustee, to be given 
expanded (but still somewhat limited) powers, which is not to be employed sua 
sponte, but only upon request of a party in interest. 

 

   5.  Can debtors in pending 11 cases elect subchapter V?  

Short answer: probably not unless already in small business status, although an 
Advisory Committee might be looking into it 

Although small business debtors have been a part of Chapter 11 for a while, few 
debtors ever elected that treatment as it did not seem to accomplish the 
efficiencies hoped for by Congress. But they were still required to state in the 
petition whether they were small businesses.  But the new subchapter V gives 
some powerful new tools to debtors such as modification of certain home 



mortgages, elimination of the absolute priority rule, and elimination of ongoing 
UST fees.  So, will existing Chapter 11 debtors attempt to avail themselves of 
these new provisions? The SBRA does not give a clear answer to whether this 
is possible, but analyzing the related issues suggests the answer is probably 
“no.” FRBP 1009(a) provides, generally, that a voluntary petition may be 
amended at any time before the case is closed, and as well, lists, schedules or 
statements. Furthermore, as observed by Judge Kwan in a recent email: 

Regarding retroactivity of statutes to pending cases, I looked at 
Sutherland Statutes and Statutory Construction, and it says the following: 

 Statutes going into effect during the pendency of a case are 
presumed applicable to that case unless there is clear congressional 
intent to the contrary, or application of the law would result in a 
manifest injustice to one party.  

The cases in the footnotes were not U.S. Supreme Court or Ninth Circuit 
cases, not controlling, so this is probably a project for further research.  
Clear congressional intent to the contrary and manifest injustice to a 
party are certainly matters for opinions, particularly at our level.  I don’t 
know if increased UST fees is manifestly unjust because they supposedly 
cover fees during the periods covered, and I’m not so sure that you get to 
lock in your rates like a Proposition 13.  

However, there are reasons to think that post-petition election might not be 
allowed or, at least if allowed under subchapter V only with an accompanying 
Rule change, as it would create some real awkwardness and maybe even 
“manifest injustice” in some cases as currently written. First, FRBP Rule 1020 
governs ‘small business debtors’ even before the new subchapter V was 
enacted; is still applicable even to subchapter V cases and has been changed to 
reflect this in the new Interim Rule.  But this new Rule still provides that the 
debtor must state in the petition or, in an involuntary case within 14 days of the 
order for relief, whether the debtor is a small business debtor. Before 
subchapter V was enacted, a small business debtor who failed to designate this 
status on the petition but who later did not resist a UST motion to so designate, 
found that even if the designation could change, the deadlines all ran from the 



date of the petition, observing the FRBP Rule 1020 had been amended to 
remove the post petition elections in voluntary cases. See In re Display Group, 
Inc., 2010 WL 4777550*3 (Bankr. EDNY Nov. 16, 2010). While Display 
Group does not squarely address our issue, it can be cited as authority that 
status as a small business debtor (and presumably one as well under the new 
subchapter V) is determined from the petition date.  

New §1188(a) provides that a status conference must be held within 60 days 
from “the order for relief” and under subsection (c) a report must be filed not 
later than 14 days before that conference.   Presumably, an attempted, belated 
election into the subchapter does not create a new “order for relief.”  Section 
301(b) provides that commencement of a voluntary case “under a chapter of this 
title constitutes an order for relief under such chapter.”  FRBP Rule 1002 says 
that a “case” is commenced by the filing of a petition. It seems unlikely, 
therefore, that an election for treatment under a subchapter is the same thing as 
‘commencement of a case’ under Chapter 11 and an election is certainly not the 
petition, so it is not, seemingly, an “order for relief.”  

Further, since §105(d), which permits the court on its own motion or upon that 
of a party in interest to set conferences, is made specifically inapplicable under 
§1181(a), so one does wonder how this timetable portion of subchapter V could 
be accommodated in any event. So long as the timetable found at §1188 is 
measured from the “order for relief” it is hard to see how a post-petition 
election would work. On the other hand, new §103(i) now provides “Subchapter 
V of chapter 11 of this title applies only in a case under chapter 11 in which a 
small business debtor elects that subchapter V of chapter 11 shall apply.”  The 
wording of this additional subsection to §103 seems neutral on the question 
since it is not tied to the petition but to an “election.”   

We know from the Committee on Rules of Practice and Procedure of the 
Judicial Conference that an Advisory Committee recommended a change to 
Rule 1020 to provide for possible delayed election or court authority to make a 
delayed election on a case by case basis. But as I read new Interim Rule 1020 
the language added merely addresses the question of election, not a delayed 
election of subchapter V status, and certainly nothing is said substituting for a 
statement of small business status in the petition. It reads, in pertinent part:  



 “The status of the case as a small business case or a case under 
subchapter V of Chapter 11 shall be in accordance with the debtor’s 
statement under this subdivision, unless and until the court enters an order 
finding that the debtor’s statement is incorrect.” 

Since the statement of small business status still must be made in the petition, 
even under the Interim Rule, it is hard to see how, in a pending case that has not 
already elected subchapter V treatment, a debtor can do so belatedly.  A 
Committee Comment made after the Interim Rules was published obliquely 
addresses but does not resolve this question.  The Comments of the Committee 
and the NCBJ appear below: 

“Changes Made After Publication and Comment 

• No changes were made to the rule. A sentence was added to the end of the 
first paragraph of the Committee Note. 

Summary of Public Comment 

Comment BK-2019-0004-0013 (Judge Benjamin Kahn) (Bankr. 
M.D.N.C.). Rule 1020(a) should provide that a debtor who did not 
initially opt to proceed under subchapter V may not amend its 
statement to effectuate an election for subchapter V more than 30 days 
after the order for relief unless the court approves the amendment and 
finds that the debtor’s failure to make the election within the 30-day 
period is attributable to circumstances for which the debtor should not 
justly be held accountable. To allow otherwise would make it 
impossible for the court and the debtor to comply with the time limits 
of §§1188 and 1189. 

Comment BK-2019-0004-0014 (National Conference of Bankruptcy 
Judges). The NCBJ does not suggest any changes to the text of the 
proposed rule. However, it observes that the proposed rule does not 
address the subject of a subsequent change in the debtor’s position 
regarding the subchapter V election. The NCBJ assumes that the 
Advisory Committee does not intend the rule to prohibit a subsequent 
election to proceed under subchapter V, giving the bankruptcy court 



the discretion to make that determination on a case-by-case basis. If 
so, it suggests that the Advisory Committee might consider expanding 
the Advisory Committee Note to address the issue. 

But at most these are Comments about delaying the time for the election on a case 
by case basis, maybe not more than 30 days from petition in one version. But 
neither comment suggests that in a pending case, particularly one where the 
statement of small business status did not appear in the initial petition, the debtor 
can belatedly avail himself/herself/itself of the provisions of subchapter V. 

 

5.  Can a pending Chapter 7 or 13 case be converted to subchapter V? 

Short answer: maybe but new Rules are needed 

There does not seem to be any insuperable statutory problem in converting 
existing cases as §§706 and 1307 still apply after enactment of the SBRA. But 
remember, under Marrama v. Citizens Bank of Mass, 549 U.S. 365 (2007) the 
Supreme Court held that a debtor seeking to convert must be able to serve in the 
chapter to which he/she/it seeks conversion.  The issue in Marrama was good 
faith; the court held that converting to Chapter 13 in that context was not an 
absolute right and was problematic since §706(d) provides “Notwithstanding 
any other provision of this section, a case may not be converted to a case under 
another chapter of this title unless the debtor may be a debtor under such 
chapter.” (italics added).  Section 1307(g) is identical. The Marrama court held 
that the debtor’s bad faith was a barrier to being able to proceed in Chapter 13 
because good faith is a prerequisite and thus bad faith debtors cannot qualify.  
But arguably there might be broader reasons than bad faith for ‘disqualification’ 
under the chapter to which debtor seeks conversion.  The Marrama court noted 
that the debt limitations of §109(e) is another example. A problem might arise 
under Rule 1020 which even after amendment requires in a voluntary case that 
the debtor state in the petition whether he/she/it is a small business debtor.  
Most Chapter 7 or 13 debtors see no need and do not bother with this in their 
petitions.  Perhaps some allowance will be made, or the Rule amended, to 
permit designation in a post-petition document (or retroactive amendment of the 
petition?) that the converting debtor qualifies as a “small business debtor.”  The 



timetable for reports, status conference etc. that is required under new §1188 
runs from the “order for relief” which under existing §348 arises anew upon 
conversion, so that should present no problem	under subchapter V. 

 

6. When Can Allowed Administrative Claims Be Paid Over Time 
and Must They Earn Interest?  

Short Answer: it is unclear whether administrative claims can be made to 
accept payment over time in consensual cases, but if so, and certainly for 
nonconsensual cases, they probably must include interest 

In traditional Chapter 11 allowed administrative claims are due in full in cash as 
of the effective date unless the claimant agrees to other treatment. 
§1129(a)(9)(A)  New §1191(e), however, provides that notwithstanding 
§1129(a)(9)(A) a nonconsensual plan may be confirmed under §1191(b) that 
provides for payment of a claim of a kind specified in paragraphs (2) or (3) of 
§507(a) [administrative and involuntary gap claims] “through the plan.”  This 
obviously implies installments, maybe up to a full five-year period of a plan. 
Left unclear is whether installments must be equal, or might they even be 
“back-loaded” into a “balloon” near the end of the plan?  One presumes the 
language means that the allowed administrative claims still must be paid in full, 
although that is not explicitly stated.  Also, left very unclear is whether, since 
this treatment is only possible where “cramdown” is being utilized under 
§1191(b), the administrative or gap claimants can resort to the same or similar 
protections afforded classes of secured claims under §1191(c)(1), i.e. “present 
value” or in words of the Code “value as of the effective date”  of the claims, 
which means the installments must bear interest.  If not, then effectively the 
allowed claims are being discounted since manifestly a dollar paid five years 
hence is worth less than a dollar today. Left also unclear are the standards to be 
utilized in order to ensure present value of recoveries.  A plan that provides for 
payment of administrative claims in the 60th month in a single lump sum should 
likely be regarded as riskier, ergo requiring a higher (perhaps very high) rate of 
interest.  One imagines that all the jurisprudence from Till and its progeny will 
come into play.  Perhaps even cases like In re North Valley Mall, 432 B.R. 825 



(Bankr. C.D. Cal. 2010) where “fair and equitable” in the context of fully 
encumbered collateral was analyzed and a “blended rate” comprised of interest 
tranches was required.  If one concludes that administrative claims being 
crammed down are the equivalent of secured claims but without any cushion of 
equity in collateral, this comparison is logical. But these points are necessarily 
in conflict with the overall thrust of the new subchapter V which is to minimize 
constraints on the debtor’s cash flow. But to ignore these points is not logical 
nor intellectually honest either and would mean that allowed administrative 
claims are not paid in full but are in effect discounted consistent with 
elementary economic principles.  

A corollary question arises in situations where there is a consensual plan, 
meaning no impaired class of prepetition creditors has objected, but the debtor 
lacks the funds to pay administrative claims in full on the effective date? As I 
read it, this creates a “stalemate” because the option to not pay in full on the 
effective date is only available under §1191(b) if all the elements of traditional 
§1129(a) are met excepting only (8) [all classes accept or are not impaired], (10) 
[acceptance by at least one impaired class] and (15) [in individual cases 
objection by a single unsecured creditor].  Presumably the only creditors 
relevant in that analysis are prepetition creditors. So, what about the 
administrative creditors?  Can they now demand payment in full on the 
effective date, as it applies in traditional §1129(a)(9)(A) which is not omitted 
from §1191(a)?  This is unclear.  In practical terms what might occur are either: 
(a) definitions of “effective date” involving extended periods of time after the 
confirmation order, so as to allow accumulation of funds to pay administrative 
claims, or (b) pressure upon at least the trustee (and maybe others who want 
employment in these cases) to routinely accept installments as no trustee or 
professional should expect appointment in future subchapter V cases if a 
reputation for blowing up cases over fees is achieved.  But what about other 
administrative creditors, such as debtor’s counsel, brokers, or trustee’s 
occasional attorneys and/or financial advisors?  It is far less clear that these 
parties will have any incentive to wait on their fees.  This dilemma also creates 
a weird disincentive for trustees, notwithstanding the command found in 
§1183(b)(7), to work on achieving consensual plans.  

 



7. Can the Trustee Hire Professionals? 

Short answer: yes, but restraint will be the norm       

Section 328 permits a trustee to employ professionals with the court’s approval 
and this section continues to apply to all of Chapter 11, including subchapter V.  
But clearly the whole point of the subchapter is to provide an efficient and low-
cost opportunity for small business debtors to reorganize.  The traditional 
approaches reportedly were too costly and cumbersome for many small 
business debtors. Clearly, Congress wanted to remove as many obstacles as 
possible so that distressed small businesses could survive.  But since the trustee 
still has several duties as outlined in §1183(b), including: facilitating 
development of a consensual plan,  examining and objecting to proofs of claim, 
opposing the discharge where appropriate, filing a final report, and where so 
ordered, investigating debtor’s affairs, filing a report of the investigation, filing 
post confirmation reports, and where the debtor stops being a debtor in 
possession substantially all of the debtor’s duties, including operating the 
business, it is safe to assume that some trustees in some cases will require 
professional help. It is also safe to assume that restraint will be expected, and, 
so, as not to defeat the underlying purpose of subchapter V, the court will be 
more exacting when considering employment applications. 

 

 

 

8. Can a Rejecting Class of Unsecured Creditors Force Payment of 
More than 100%? 

Short answer: maybe 

I am indebted to Ralph Brubaker and his Bankruptcy Law Letter Volume 39, 
Issue 10 (Oct. 2019) for some of the following thoughts. Although this question 
might seem somewhat implausible, by eliminating the “payment in full” 
alternative found in traditional §§1129(a)(15) and (b)(2)(B) [these sections do 
not apply in subchapter V], a strict reading of new §1191(c) suggests that such 



‘overpayment’ is a possibility. New §1191(c)(2) provides that treatment is “fair 
and equitable” if, as to an unsecured dissenting class and as of the effective 
date:  

(A) the plan provides that all of the projected disposable income of 
the debtor to be received in the 3-year period, or such longer period 
not to exceed 5 years as the court may fix, beginning on the date that 
the first payment is due under the plan will be applied to make 
payments under the plan; or  

(B) the value of the property to be distributed under the plan in the 
3-year period, or such longer period not to exceed 5 years as the court 
may fix, beginning on the date on which the first distribution is due 
under the plan is not less that projected disposable income of the 
debtor. 

In other words, as I read it, a dissenting class can force a period of at least 3 
years, and maybe up to five years of “best efforts” payments as the price of 
confirmation even if this would yield more than payment in full.  In practice this 
gambit would likely originate from the well-represented under-secured creditor 
who is using this leverage for improved treatment of the unsecured portion of 
its claim (and maybe its secured portion as well).  One also imagines that this 
would likely be “obscured” not as a demand for payment more than in full 
based on this reading (let’s face it, that doesn’t sound right), but rather in terms 
of enhanced interest or the like necessary to achieve one side’s definition of 
“present value” that just happens to absorb all of debtor’s “disposable income” 
for the period.  After all, in traditional Chapter 11 ‘payment in full’ of a class of 
claims in installments necessarily implies interest but this is as much an art as a 
science .  But note, anything less than payment of all disposable income for five 
years to creditors is vulnerable to this argument.  A counter argument is that the 
introductory clause in §1129(c) definition of “fair and equitable” treatment 
contains the important word “includes” which per usual can be read as 
illustrative, not exclusive. A court might in that case interject the reasonable 
and practical limiting language of “up to the amount of the allowed claim as of 
the effective date.”  This was probably a drafting oversight and might get 
corrected in a technical amendment, or it may just not come up much in the real 
world.  



 

 10.  What About the §1111(b) election, when is it due? 

 Short answer: probably requires an order 

Under traditional Chapter 11 and Rule 3014, an under secured creditor class has 
until “conclusion of the hearing on the disclosure statement or within such later 
time as the court may fix” to make the election to be treated only as a secured 
claim(s), foregoing the unsecured claim(s) separate treatment, but insisting on 
payment in full of the claim under §1129(b)(2)(A) but of a present value at least 
equal to the secured portion. But, of course, under subchapter V there is no 
longer an automatic requirement of a disclosure statement. See §1181(b). So, the 
question arises, when must the §1111(b) election be made?  The Interim Rule 
3014 adds the following language: “In a case under subchapter V of chapter 11 in 
which §1125 of the Code does not apply, the election may be made not later than 
a date the court may fix.” This creates a curious dynamic.  Unless the secured 
creditors and the debtor are in good and close communication, the class of 
secured creditors may not really know what their proposed treatment will be until 
the plan is filed. Only then can they evaluate such things as term of repayment, 
interest rate and proposed valuation of the collateral.  Without these being known 
it will be at least difficult to determine whether the election is advantageous, or 
not, particularly since subchapter V plans will not last longer than 5 years in 
treatment of unsecured claims under §1191(c)(2); this no doubt will heighten the 
concerns of the under-secured creditors and perhaps make it more likely elections 
will be made considering how short a time (not more than 5 years) is now 
available to receive payments on the unsecured portions of their claims (and 
limited by “disposable income”). The probable upshot of all this is either many 
amended plans before confirmation, in an effort to accommodate concerns of 
secured creditors pondering the election, or more or less automatic requests at the 
early §1188 status conference either for an order fixing the election date, or an 
order under §1181(b) requiring a disclosure statement (or at least a conditionally-
approved disclosure statement to be disseminated not later than 25 days before 
the confirmation under §1125(f)).  This also will heighten the need for the trustee 
to act as an ambassador in his/her role to “facilitate the development of a 
consensual plan of reorganization” under §1183(b)(7). 



 

 Final Thoughts:  Like all new laws there will be a period of trial and error.  
Some kinks may have to be worked out and, much like Chapter 13, community 
standards may evolve in order to make everyone’s job easier, or at least 
predictable.  The court will keep in mind the spirit of the subchapter, which is to 
facilitate small businesses in their efforts to reorganize and, I suspect, in most 
cases will interpret the law in ways consistent with that goal.    


